
UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Christopher M. Klein
Bankruptcy Judge

Sacramento, California

November 1, 2016 at 2:00 P.M.

1. 16-26203-C-13 JOAN HUNNICUTT CONTINUED MOTION TO EXTEND
SLE-1 Steele Lanphier AUTOMATIC STAY

9-22-16 [10]
****

Tentative Ruling:  The Motion to Extend the Automatic Stay was properly set
for hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(2). 
Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any
other parties in interest were not required to file a written response or
opposition to the motion.  If any of these potential respondents appear at
the hearing and offers opposition to the motion, the court will set a
briefing schedule and a final hearing unless there is no need to develop the
record further.  If no opposition is offered at the hearing, the court will
take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, considering the opposition to
this motion.  If there is further opposition presented, the court will
consider the opposition and whether further hearing is proper pursuant to
Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, creditors, and
Office of the United States Trustee on September 22, 2016. Fourteen days’
notice is required. That requirement was NOT met. 

     The Motion to Extend the Automatic Stay was not properly set for
hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(2).  The
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion. 

The Motion to Extend the Automatic Stay is denied.

     Debtor seeks to have the provisions of the automatic stay provided by
11 U.S.C. § 362(c) extended beyond thirty days in this case. This is
Debtor’s third bankruptcy case within the last twelve months. Debtor’s first
bankruptcy case (No. 16-24505) was filed on July 11, 2016 and dismissed on
August 10, 2016, for Debtor’s failure to file all necessary documents. 
Debtor’s second bankruptcy case (No. 16-25280) was filed on August 11, 2016
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and dismissed on September 16, 2016, for failure to file all necessary
documents. Therefore, pursuant to 11 U.S.C. § 362(c)(2)(A), the provisions
of the automatic stay end as to Debtor thirty days after filing.  

     Upon motion of a party in interest and after notice and hearing, the
court may order the provisions extended beyond thirty days if the filing of
the subsequent petition was filed in good faith. 11 U.S.C. § 362(c)(3)(B).
The subsequently filed case is presumed to be filed in bad faith if Debtor
failed to file documents as required by the court without substantial
excuse. 11 U.S.C. § 362(c)(3)(C)(i)(II)(aa). The presumption of bad faith
may be rebutted by clear and convincing evidence. Id. at § 362(c)(3)(c).

     In determining if good faith exists, the court considers the totality
of the circumstances. In re Elliot-Cook, 357 B.R. 811, 814 (Bankr. N.D. Cal.
2006); see also Laura B. Bartell, staying the Serial Filer - Interpreting
the New Exploding Stay Provisions of § 362(c)(3) of the Bankruptcy Code, 82
Am. Bankr. L.J. 201, 209-210 (2008). Courts consider many factors -
including those used to determine good faith under §§ 1307( and 1325(a) -
but the two basic issues to determine good faith under 11 U.S.C. § 362(c)(3)
are:

1. Why was the previous plan filed?

2. What has changed so that the present plan is likely to succeed?  
 
Elliot-Cook, 357 B.R. at 814-815.

     Here, Debtor filed this chapter 13 (and the previous two) to stop
foreclosure action on her house.  Debtor’s attorney concedes that it was
lack of competent management that caused the prior two cases to be
dismissed.  All schedules and forms have been filed in the instant case. 
Debtor’s plan will provide for payment of arrears on her home loan.

TRUSTEE’S OPPOSITION

     Trustee argues that Debtor is on her third plan and there is still no
Plan, Schedules, or Statement of Financial Affairs. 

OCTOBER 4 HEARING

     At the October 4 hearing, the motion was continued in order to allow
the Debtor to file supplemental pleadings in support of the motion, and a
Chapter 13 Plan or supplemental pleadings addressing the good faith
prosecution of this case on or before October 21, 2016.  The stay was
imposed on an interim basis and will expire on November 30, 2016 at noon
unless terminated earlier by further order of this court or operation of
law, or imposed for a further length of time. 

DISCUSSION

     The Debtor has failed to file any supplemental pleadings or a Chapter
13 Plan.  As a result, the court is not convinced that cause exists to
extend the automatic stay.

     Debtor has not sufficiently rebutted the presumption of bad faith under
the facts of this case and the prior case for the court to extend the
automatic stay.
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     The motion is denied and the automatic stay is not extended.

     The court shall issue a minute order substantially in the following
form holding that: 

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

     The Motion to Extend the Automatic Stay
filed by the Debtor having been presented to
the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause
appearing,

     IT IS ORDERED that the Motion is denied
and the automatic stay, which has been
extended on an interim basis through November
30, 2016, is not further extended.

**** 
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2. 14-29005-C-13 MARIE WILLIAMS CONTINUED MOTION TO MODIFY PLAN
DAO-4 Dale Orthner 9-6-16 [228]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing
on the notice required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1),
and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors,
parties requesting special notice, and Office of the United States Trustee
on September 6, 2016. Thirty-five days’ notice is required. That requirement
was met. 

     The Motion to Confirm the Plan has been set for hearing on the notice
required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and Federal
Rule of Bankruptcy Procedure 3015(g). Opposition having been filed, the
court will address the merits of the motion at the hearing.  If it appears
at the hearing that disputed material factual issues remain to be resolved,
a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Modified Plan.

     
     11 U.S.C. § 1329 permits a debtor to modify a plan after confirmation.
In this instance, opposition to the proposed modifications was filed by
Chapter 13 Trustee, David Cusick.

Chapter 13 Trustee Objection

     The Chapter 13 Trustee objects to confirmation of Debtor’s Modified
Plan for the following reasons:

     1.  Debtor is delinquent in plan payments in the amount of $5,985.48
which is one month of payments.  Debtor had case converted from Chapter 7 to
Chapter 13 on August 2, 2016 and have made only one of the two payments that
have come due in that time.

Chapter 7 Trustee Objection
     
     The Chapter 7 Trustee also objects to confirmation of the Debtor’s
modified plan on the following two grounds:
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     1.  The plan proposes to revest the Debtor’s property, 106 Scotia
Avenue, San Francisco, in the Debtor. Before the case had been converted,
the Debtor and Chapter 7 Trustee had agreed to sell the property and pay off
creditors in full.  Therefore, this Chapter 13 plan proposes to pay off
creditors with a 100% dividend.  The Trustee is concerned that the modified
plan can be used as a tool to further delay sale of the property in the
event that the Debtor is unable to complete a Chapter 13 plan. 

     2.  The Trustee opposes the plan to the extent that it affects or
alters the agreement the Trustee and Debtor made while the case was a
chapter 7 case. 

DISCUSSION

     The Debtor must become current on her payments before a modified plan
can be confirmed.  The motion was continued from October 18, 2016 in order
to allow the debtor to become current.  There is no evidence that the debtor
is current on payments.
     
     The modified Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a)
and is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

     The Motion to Confirm the Modified
Chapter 13 Plan filed by the Debtors having
been presented to the court, and upon review
of the pleadings, evidence, arguments of
counsel, and good cause appearing,

     IT IS ORDERED that Motion to Confirm the
Plan is denied without prejudice and the
proposed Chapter 13 Plan is not confirmed.

****
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3. 16-26009-C-13 MICHAEL/KELLY MCFALL MOTION TO VALUE COLLATERAL OF
SDH-1 Scott Hughes PNC MORTGAGE

10-3-16 [21]

****
Tentative Ruling:  The Motion to Value has been set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, respondent creditor,
and Office of the United States Trustee on October 3, 2016. Twenty-eight
days’ notice is required. That requirement was met. 

The Motion to Value has been set for hearing on the notice required
by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the respondent and
other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  The defaults of the non-
rsrespondent and other parties in interest are entered.  Upon review of the
record there are no disputed material factual issues and the matter will be
resolved without oral argument.  The court will issue its ruling from the
parties’ pleadings.

The Motion to Value secured claim of PNC Mortgage, “Creditor,” is granted.

The Motion is accompanied by the Debtors’ declaration. The Debtor is
the owner of the subject real property commonly known as 14490 Sutter
Highlands Drive, Sutter Creek, CA. The Debtor seeks to value the property at
a fair market value of $153,000.00 as of the petition filing date. As the
owner, the Debtors’ opinion of value is evidence of the asset’s value. See
Fed. R. Evid. 701; see also Enewally v. Wash. Mut. Bank (n re Enewally), 368
F.3d 1165, 1173 (9 Cir. 2004).  On his original schedules, Debtor had valued
the property at $245,000.00.  However, as explained in his supplemental
filing, the Debtor merely used this number as a placeholder in his skeletal
filing of his petition, and amended it within 3 weeks when amended schedules
were filed to $153,000.00.

The first deed of trust secures a loan with a balance of
approximately $175,201.94.  PNC Bank’s second deed of trust secures a loan
with a balance of approximately $70,524.23. Therefore, the respondent
creditor’s claim secured by a junior deed of trust is completely under-
collateralized.
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TRUSTEE’S RESPONE

The Trustee filed a response questioning the new valuation in light
of the Debtor’s previous valuation of the property at $245,000.00 on the
first filed schedules.  

DISCUSSION

The Debtor filed a supplemental declaration indicating that the
$245,000.00 valuation was a result of requiring a number to put on the
petition as he filed a skeletal petition.  Within 3 weeks of that filing,
the Debtor amended his schedules, including amending the valuation of the
property to $153,000.00 based upon his knowledge of the property.  The
Creditor has not objected.

Evidence in the form of the debtor’s declaration supports the
valuation motion.  The debtor may testify regarding the value of property
owned by the debtor.  Fed. R. Evid. 701; So. Central Livestock Dealers, Inc.
v. Security State Bank, 614 F.2d 1056, 1061 (5th Cir. 1980). Therefore, the
court will grant Debtors’ Motion to Value.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

The Motion to Value Collateral filed
by Debtors, having been presented to the
court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that the Motion
pursuant to 11 U.S.C. § 506(a) is granted and
the claim of PNC Bank secured by a second deed
of trust recorded against the real property
commonly known as 14490 Sutter Highlands
Drive, Sutter Creek, California, is determined
to be a secured claim in the amount of $0.00,
and the balance of the claim is a general
unsecured claim to be paid through the confirm
bankruptcy plan. The value of the Property is
$153,000.00 and is encumbered by senior lies
securing claims which exceed the value of the
Property. 

**** 
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4. 12-36411-C-13 SALLY GALEA MOTION TO REFINANCE
PGM-3 Peter Macaluso 10-3-16 [55]

****
Final Ruling: No appearance at the November 1, 2016 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, and Office of the United States Trustee on October 3, 2016. Twenty-
eight days’ notice is required. That requirement was met. 

     The Motion to Refinance has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995). 
Further, because the court will not materially alter the relief requested by
the moving party, an actual hearing is unnecessary. See Law Offices of David
A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006). 
Therefore, the defaults of the non-responding parties and other parties in
interest are entered.  Upon review of the record there are no disputed
material factual issues and the matter will be resolved without oral
argument.  The court will issue its ruling from the parties’ pleadings.

The Motion to Refinance is granted.

The Motion to Refinance filed by the Debtor seeks court approval for
Debtor to incur post-petition credit.  Debtor owns property located at 8936
Grovetree Way, Elk Grove, California, which has a first deed of trust held
by Wells Fargo.  The Debtor pays $1,169.25 per month on the deed of trust. 
Debtor has received an offer from Finance of America Mortgage, LLC, to
refinance the first mortgage.  The monthly payments will be reduced to
$1,076.53 and the initial loan amount to be refinanced is $155,677.00.  The
loan will be 30 years at 3.750% fixed interest. 

The Motion is supported by the Declaration of the Debtor.  The
Declaration affirms Debtor's desire to refinance and provides evidence of
Debtor's ability to pay this claim on the modified terms.

This post-petition financing is consistent with the Chapter 13 Plan
in this case and Debtor's ability to fund that Plan.  There being no
objection from the Trustee or other parties in interest, and the motion
complying with the provisions of 11 U.S.C. § 364(d), the Motion to Refinance
is granted.

The court shall issue a minute order substantially in the following form 
holding that:

Findings of Fact and Conclusions of
Law are stated in the Civil Minutes for the
hearing.
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The Motion to Refinance filed by the
Debtor having been presented to the court, and
upon review of the pleadings, evidence,
arguments of counsel, and good cause
appearing,

IT IS ORDERED that the court
authorizes Salley Galea, Debtor, to refinance
the first deed of trust on her property
commonly referred to as 8936 Grovetree Way,
Elk Grove, California, with Finance of America
Mortgage, LLC, pursuant to the terms specified
in Exhibit A, docket number 58, attached to
the motion.

****
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5. 16-26411-C-13 LANNIS/JAMIE POPE MOTION TO VALUE COLLATERAL OF
MET-1 Mary Ellen Terranella GS LOAN SERVICER/SUN TRUST

10-13-16 [12]

****
Tentative Ruling:  The Motion to Value was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and
offers opposition to the motion, the court will set a briefing schedule and
a final hearing unless there is no need to develop the record further.  If
no opposition is offered at the hearing, the court will take up the merits
of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition
presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 

Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on, Chapter 13 Trustee, parties requesting
special notice, and Office of the United States Trustee on October 13, 2016.
Fourteen days’ notice is required. That requirement was met. 

     The Motion to Value was properly set for hearing on the notice required
by Local Bankruptcy Rule 9014-1(f)(2).  The Debtor, Creditors, the Trustee,
the U.S. Trustee, and any other parties in interest were not required to
file a written response or opposition to the motion.

The Motion to Value secured claim of GS Loan Servicer/Sun Trust,
“Creditor,” is granted.

The motion is accompanied by the Debtor’s declaration.  The Debtors
are the owner of the subject personal property, solar panels which are
affixed to the Debtors’ roof.  The Debtors seek to value the property at a
fair market value of $100.00 as of the petition filing date.  As the owner,
the Debtor’s opinion of value is evidence of the asset’s value. See Fed. R.
Evid. 701; see also Enewally v. Wash. Mut. Bank (In re Enewally), 368 F.3d
1165, 1173 (9th Cir. 2004).

The Trustee filed a non-opposition to the motion.

GS Loan Servicer/Sun Trust has a claim secured by an interest in the
solar panels in the amount of $4,385.00. Therefore, the creditor’s claim is
under-collateralized.  The creditor’s secured claim is determined to be in
the amount of $100.00.  The balance of the claim will be treated as an
unsecured debt and paid through regular payments throughout the life of the
chapter 13 plan. The valuation motion pursuant to Federal Rule of Bankruptcy
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Procedure 3012 and 11 U.S.C. § 506(a) is granted.

The court shall issue a minute order substantially in the following form 
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

The Motion for Valuation of
Collateral filed by Debtors having been
presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and
good cause appearing,

IT IS ORDERED that the Motion
pursuant to 11 U.S.C. § 506(a) is granted and
the claim of GS Loan Servicer/Sun Trust
secured by solar panels affixed to the debtors
roof, is determined to be a secured claim in
the amount of $100.00, and the balance of the
claim is a general unsecured claim to be paid
through the confirmed bankruptcy plan.  The
value of the Property is $100.00.

****   
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6. 15-24912-C-13 CHRISTOPHER/WENDY THOMAS MOTION TO MODIFY PLAN
SS-4 Scott Shumaker 9-27-16 [63]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing
on the notice required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1),
and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors,
parties requesting special notice, and Office of the United States Trustee
on September 27, 2016. Thirty-five days’ notice is required. That
requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the
notice required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 3015(g). Opposition having been filed,
the court will address the merits of the motion at the hearing.  If it
appears at the hearing that disputed material factual issues remain to be
resolved, a later evidentiary hearing will be set. Local Bankr. R.
9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Modified Plan.

11 U.S.C. § 1329 permits a debtor to modify a plan after
confirmation. In this instance, opposition to the proposed modifications was
filed by Chapter 13 Trustee, David Cusick.

The Chapter 13 Trustee objects to confirmation of Debtors’ Modified
Plan for the following reasons:

1. The Debtor is delinquent $313.00 under the terms of the
proposed plan.

2. The plan does not provide for the priority claim filed by the
City of Rancho Cordova in the amount of $7,200.00. 

3. The modified plan attempts to incorporate a loan modification
which has not been approved by the court nor filed and
scheduled for hearing.

The modified Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a)
and is not confirmed.
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The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

The Motion to Confirm the Modified
Chapter 13 Plan filed by the Debtors having
been presented to the court, and upon review
of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT IS ORDERED that Motion to Confirm
the Plan is denied without prejudice and the
proposed Chapter 13 Plan is not confirmed.

**** 
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7. 14-31615-C-13 ANTHONY/GEORGENIA AKA CONTINUED MOTION TO MODIFY PLAN
LA-1 Julius Engel 8-9-16 [75]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing
on the notice required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1),
and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors,
parties requesting special notice, and Office of the United States Trustee
on August 9, 2016. Thirty-five days’ notice is required. That requirement
was met. 

     The Motion to Confirm the Plan has been set for hearing on the notice
required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and Federal
Rule of Bankruptcy Procedure 3015(g). Opposition having been filed, the
court will address the merits of the motion at the hearing.  If it appears
at the hearing that disputed material factual issues remain to be resolved,
a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to grant the Motion to Confirm the Modified Plan.

     
     11 U.S.C. § 1329 permits a debtor to modify a plan after confirmation.
In this instance, opposition to the proposed modifications was filed by
Chapter 13 Trustee, David Cusick.

     The Chapter 13 Trustee objects to confirmation of Debtors’ Modified
Plan for the following reasons:

     1. The plan miscalculates the amount paid to Select Portfolio
Servicing.

     2. Debtors have not filed current Schedules I and J.  Debtors’ income
depends on Debtors obtaining licensing for their business.  This
would allow for increased plan payments.

Discussion

     The Debtors have filed updated Schedules I and J assuaging the concerns
of the Trustee.  The Plan still contains erroneous language concerning the
amount of money the Trustee has paid to Select Portfolio Servicing.  This
can be corrected in the order confirming. 
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The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

     The Motion to Confirm the Modified Chapter 13 Plan filed by the Debtors
having been presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing,

     IT IS ORDERED that Motion to Confirm the Plan is granted and the
proposed Chapter 13 Plan is confirmed.

**** 
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8. 16-20919-C-13 PAUL/DOREEN BAILEY CONTINUED OBJECTION TO
DPC-1 Dale Orthner CONFIRMATION OF PLAN BY DAVID

P. CUSICK
8-30-16 [59]

****
Tentative Ruling:  The Objection to Plan has been set for hearing on the
notice required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 3015(g).  The failure of the respondent
and other parties in interest to file written opposition at least 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii)
is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors,
parties requesting special notice, and Office of the United States Trustee
on August 30, 2016. Thirty-five days’ notice is required. That requirement
was met. 

     The Objection to Plan has been set for hearing on the notice required
by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of
Bankruptcy Procedure 3015(g). Opposition having been filed, the court will
address the merits of the motion at the hearing.  If it appears at the
hearing that disputed material factual issues remain to be resolved, a later
evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

The court’s decision is to sustain the Objection to Confirmation of plan.

     The Chapter 13 Trustee opposes confirmation of the Plan on the
basis that:     

1. The Plan does not appear to be the Debtors’ best
efforts. Debtors are above medium income. Form 122C-2
shows monthly disposable income as negative $444.76. 
However, it appears Debtors now have an additional
$862.01 per month due to a reduction in their first
mortgage payment.  Also, Debtors have a history of
receiving large tax refunds ($9,000 in 2015 and $16,000
in 2014).  The Plan does not propose to incorporate all
future tax refunds as additional payments.

2. Debtors’ address on the petition is incorrect and needs
to be amended.
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Debtor’s Opposition

1. Debtors’ mortgage payment has been reduced, but they continue to
incur substantial additional expense due to the care of their
adult, unemployed son with a head injury. Also, the Debtor
husband has 401k deductions from his pay for several months prior
to the conversion of the case from chapter 7. These deductions
are continuing. Thus, the amount reflected on their Form 122C-2
is nearly accurate. 

2. Debtors have amended their petition and schedules to address the
typographical address error and reflect increase and decrease in
expenses. Dkt. 65.

3. The proposed order confirming the plan now proposes to
incorporate future tax refund funds into plan payments.

Trustee’s Reply

1. The Plan still does not appear to be the Debtors’ best efforts.   
Debtors have not provided evidence of expenses related to the
care of their adult disabled son.

2. Trustee is uncertain as to whether 401K contributions in the
amount of $325 are reasonable based on current circumstances and
what amount was historically used. 

3. The proposed order confirming proposes to pay any taxes refunds
in excess of $2,000.  Trustee is uncertain as to why Debtors are
proposing to retain up to $2,000.

The Trustee requests that the court set a briefing schedule and
continue the matter for final hearing. 

OCTOBER 4 HEARING

     The court’s decision is to set a briefing schedule and continue
the matter for final hearing pursuant to the Trustee’s request.

     Debtors shall file a supplemental brief and evidence by October
12, 2016 that details: (1) their expenses related to care for their
adult son; (2) legal authority for withholding tax refunds; and (3)
the reasonableness of their current 401K contribution amount and the
historic amount. 

     The Trustee shall file a responsive supplemental brief by October
19, 2016.

     The hearing is continued to November 1, 2016 at 2:00 p.m.
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DISCUSSION

      Debtor filed a supplemental brief in accordance with the order
of the court.  However, the brief does not list any legal authority
for withholding of tax refunds.  The brief does not explain why the
expenses have increased post-petition when Debtors’ adult son has been
living with them throughout the case.  Therefore, the Objection will
be sustained, and the plan will not be confirmed.

     The court has considered the Trustee’s concerns and finds them
legitimate. The Plan does not comply with 11 U.S.C. §§ 1322 and
1325(a).  The objection is sustained and the Plan is not confirmed.

The court shall issue a minute order substantially in the following
form holding that:

Findings of Fact and Conclusions of Law
are stated in the Civil Minutes for the
hearing.

     The Objection to the Chapter 13 Plan
filed by the Chapter 13 Trustee having
been presented to the court, and upon
review of the pleadings, evidence,
arguments of counsel, and good cause
appearing,

     IT IS ORDERED that the Objection to
the Chapter 13 Plan is sustained and the
proposed plan is not confirmed. 

**** 
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9. 16-25522-C-13 RICHARD PATTEN OBJECTION TO CONFIRMATION OF
DPC-1 Diana Cavanaugh PLAN BY DAVID P. CUSICK

10-5-16 [19]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and
offers opposition to the motion, the court will set a briefing schedule and
a final hearing unless there is no need to develop the record further.  If
no opposition is offered at the hearing, the court will take up the merits
of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition
presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on October
5, 2016. Fourteen days’ notice is required.  That requirement was met.

The Objection to the Plan was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized
by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee,
the U.S. Trustee, and any other parties in interest were not required to
file a written response or opposition to the motion. 

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis
that:

1.  The plan will not complete within 60 months.  The plan fails to provide
for the secured portion of the Internal Revenue Service. 

2.  The Plan proposes to pay Wells Fargo Dealer Services in full despite the
fact that the collateral does not cover the entire debt.  Meanwhile, the
plan proposes to pay the other unsecured creditors merely 1%.  This is
unfair discrimination towards unsecured creditors. 

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The
objection is sustained and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:
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Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the
Chapter 13 Trustee having been presented to the court, and
upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT IS ORDERED that Objection to confirmation the Plan
is sustained and the proposed Chapter 13 Plan is not
confirmed.

****
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10. 15-26434-C-13 WILLIAM KEARNEY MOTION TO MODIFY PLAN
LBG-1 Lucas Garcia 9-19-16 [40]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing
on the notice required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1),
and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors,
parties requesting special notice, and Office of the United States Trustee
on September 19, 2016. Thirty-five days’ notice is required. That
requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the
notice required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 3015(g). Opposition having been filed,
the court will address the merits of the motion at the hearing.  If it
appears at the hearing that disputed material factual issues remain to be
resolved, a later evidentiary hearing will be set. Local Bankr. R.
9014-1(g).

 The court’s decision is to grant the Motion to Confirm the Modified Plan.

11 U.S.C. § 1329 permits a debtor to modify a plan after
confirmation. In this instance, opposition to the proposed modifications was
filed by Chapter 13 Trustee, David Cusick.

The Chapter 13 Trustee objects to confirmation of Debtors’ Modified
Plan for the following reasons:

1. The debtor is delinquent $670.00 under the terms of the
proposed modified plan. 

2. Debtor has not filed Supplemental Schedules I and J despite
representations that the debtor’s income has changed. 

3. Debtor has apparently moved but has not updated his address.

DEBTOR’S REPLY

Debtor replies that he is now current under the plan.  The Debtor
filed updated schedules I and J.  Additionally, the Debtor has filed a
change of address.

The modified Plan and the Debtor’s reply have dealt with the
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concerns of the Trustee.  As a result, the plan complies with the
requirements set forth in 11 U.S.C. §§ 1322 and 1325 and will be confirmed. 

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

The Motion to Confirm the Modified
Chapter 13 Plan filed by the Debtors having
been presented to the court, and upon review
of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT IS ORDERED that Motion to Confirm
the Plan is granted and the proposed Chapter
13 Plan is confirmed.

**** 
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11. 16-24334-C-13 SYLVIA KNIGHT CONTINUED OBJECTION TO
AP-1 Richard Jare CONFIRMATION OF PLAN BY

JPMORGAN CHASE BANK, N.A.
8-17-16 [29]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and
offers opposition to the motion, the court will set a briefing schedule and
a final hearing unless there is no need to develop the record further.  If
no opposition is offered at the hearing, the court will take up the merits
of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition
presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on August
17, 2016. Fourteen days’ notice is required. That requirement is met.

     The Objection to the Plan was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized
by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee,
the U.S. Trustee, and any other parties in interest were not required to
file a written response or opposition to the motion. 

The court’s decision is to sustain the Objection. 

     Creditor, JPMorgan Chase Bank, N.A. opposes confirmation of the Plan on
the basis that:

1. Debtor’s Plan proposes to pay $1,080.00 per month for 14 months, and
then $1,480.00 for the remaining 40 months of the Plan. Creditor,
JPMorgan will be paid $357.28 per month starting in month 15 for 40
months, totaling $16,435.00 over the life of the plan. JPMorgan
estimates that the pre-petition arrears will total $23,244.74.
Therefore, the Plan does not cure the pre-petition arrears owed to
JPMorgan.

2. Debtor’s Plan unreasonably delays arrearage payments to month 15.

3. Debtor’s Plan is not feasible because the Debtor has disposable
income of $1,080.00 per month. Debtor proposes to pay $1,480.00 per
month, starting on the 14th month depending upon Debtor’s daughter
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contributing $400.00 per month to the household.

SEPTEMBER 13, 2016 HEARING

Supplemental Briefing was requested in preparation for the November
1, 2016 hearing.

DEBTOR’S SUPPELEMENTAL BRIEF

Debtor indicates that her tenant is not paying rent and she is
looking for a new tenant.  At the current time, the plan is not confirmable. 
However, Debtor wishes to see an escrow analysis from JPMorgan in order to
determine the true value of arrears. 

Discussion

     Debtor’s plan is not currently confirmable.  Until and unless the
Debtor receives additional income, the plan is not confirmed. 

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

     The Objection to the Chapter 13 Plan filed by the
creditor, JPMorgan Chase Bank having been presented to the
court, and upon review of the pleadings, evidence, arguments
of counsel, and good cause appearing,

     IT IS ORDERED that Objection to confirmation the Plan
is sustained and the proposed Chapter 13 Plan is not
confirmed.

**** 
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12. 15-20735-C-13 GARY RITZ CONTINUED OBJECTION TO CLAIM OF
SLH-1 Seth Hanson WENDY RITZ, CLAIM NUMBER 5

9-27-16 [24]

****
Tentative  Ruling:  The Objection to Claim was properly set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently,
the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties
in interest were not required to file a written response or opposition to
the motion.  If any of these potential respondents appear at the hearing and
offers opposition to the motion, the court will set a briefing schedule and
a final hearing unless there is no need to develop the record further.  If
no opposition is offered at the hearing, the court will take up the merits
of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition
presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 

Local Rule 3007-1 Objection to Claim.

Correct Notice Provided.  The Proof of Service states that the Objection to
Claim and supporting pleadings were served on the Creditor, Debtor, Debtor’s
Attorney, Chapter 13 Trustee, parties requesting special notice, and Office
of the United States Trustee on September 27, 2016.  By the court’s
calculation, 21 days’ notice was provided.  30 days’ notice for asserting
opposition is required.  (Fed. R. Bankr. P. 3007(a) 30 day notice.)

     The Objection to Claim was properly set for hearing on the notice
required by Local Bankruptcy Rule 3007(d)(2).  Creditor, Debtor, the
Trustee, the U.S. Trustee, and any other parties in interest were not
required to file a written response or opposition to the motion.  At the
hearing ---------------------------------.

The Objection to Proof of Claim Number 5-1 of Wendy Ritz is sustained.

     Gary Ritz, the Debtor, requests that the court disallow the claim of
Wendy Ritz, (“Creditor”), Proof of Claim No.  5-1 (“Claim”), Official
Registry of Claims in this case. The Claim is asserted to be a priority
unsecured claim in the amount of $1,500 for spousal support.  Objector
asserts that he has already paid this amount.

     Section 502(a) provides that a claim supported by a Proof of Claim is
allowed unless a party in interest objects.  Once an objection has been
filed, the court may determine the amount of the claim after a noticed
hearing. 11 U.S.C. § 502(b).  It is settled law in the Ninth Circuit that
the party objecting to a proof of claim has the burden of presenting
substantial factual basis to overcome the prima facie validity of a proof of
claim and the evidence must be of probative force equal to that of the
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creditor’s proof of claim. Wright v. Holm (In re Holm), 931 F.2d 620, 623
(9th Cir. 1991); see also United Student Funds, Inc. v. Wylie (In re Wylie),
349 B.R. 204, 210 (B.A.P. 9th Cir. 2006).

     Here, Debtor asserts that he has already paid the spousal support. 
Debtor filed a document showing a payment to Wendy Ritz.  As a result, the
court is convinced the payment is made and the objection will be sustained. 

The court shall issue a minute order substantially in the following form 
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

     The Objection to Claim of Wendy Ritz, Creditor, filed
in this case by Gary Ritz, Debtor, having been presented to
the court, and upon review of the pleadings, evidence,
arguments of counsel, and good cause appearing,

     IT IS ORDERED that the objection to Proof of Claim
Number 5-1 of Wendy Ritz is sustained and the claim is
disallowed in its entirety.

****

November 1, 2016 at 2:00 p.m.  - Page  26



13. 15-28536-C-13 MATTHEW MCCANDLESS CONTINUED MOTION TO MODIFY PLAN
TAG-2 Ted Greene 8-29-16 [36]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing
on the notice required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1),
and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors,
parties requesting special notice, and Office of the United States Trustee
on August 29, 2016. Thirty-five days’ notice is required. That requirement
was met. 

     The Motion to Confirm the Plan has been set for hearing on the notice
required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and Federal
Rule of Bankruptcy Procedure 3015(g). Opposition having been filed, the
court will address the merits of the motion at the hearing.  If it appears
at the hearing that disputed material factual issues remain to be resolved,
a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to grant the Motion to Confirm the Modified Plan.

     
     11 U.S.C. § 1329 permits a debtor to modify a plan after confirmation.
In this instance, opposition to the proposed modifications was filed by
Chapter 13 Trustee, David Cusick.

     The Chapter 13 Trustee objects to confirmation of Debtors’ Modified
Plan for the following reasons:

     1. Debtor is delinquent $630 under the terms of the proposed modified
plan.  The debtor has paid a total of $8,135.00 into the plan to
date.

     2. Trustee believes the plan is not the debtor’s best effort.  Debtor
indicates that his income will increase due to his father moving in
and contributing an additional $300 to rent. This increase is not
reflected in proposed plan.

     3. Debtor’s plan indicates that on September 25, 2016 or the eleventh
(11th) month of the plan, the payments will become $1,280 per month. 
Trustee asserts that September 2016 is month 10 and this can be
corrected in an order confirming.
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Debtor’s Reply

     Debtor asserts that he is delinquent only $30 due to a mistaken payment
in September 2016.  The additional $600 delinquency is in reference to the
2016 state tax refund.  Debtor has not received that refund yet.  Debtor
does not respond to the best effort’s argument. 

DISCUSSION

At the previous hearing the court requested that the debtor file 
amended schedules in preparation for this hearing.  Amended schedules were
filed on October 27, 2016.  The amended schedules note that the payments
from Debtor’s father have stopped. 
     
     The modified Plan now does comply with 11 U.S.C. §§ 1322 and 1325(a)
and is confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

     The Motion to Confirm the Modified
Chapter 13 Plan filed by the Debtors having
been presented to the court, and upon review
of the pleadings, evidence, arguments of
counsel, and good cause appearing,

     IT IS ORDERED that Motion to Confirm the
Plan is granted and the proposed Chapter 13
Plan is confirmed.

****

November 1, 2016 at 2:00 p.m.  - Page  28



14. 16-24845-C-13 ISIDRO RUIZ CONTINUED OBJECTION TO
Peter Macaluso CONFIRMATION OF PLAN BY BANK OF

AMERICA, N.A.
9-8-16 [12]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and
offers opposition to the motion, the court will set a briefing schedule and
a final hearing unless there is no need to develop the record further.  If
no opposition is offered at the hearing, the court will take up the merits
of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition
presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on
September 8, 2016. Fourteen days’ notice is required.

     The Objection to the Plan was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized
by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee,
the U.S. Trustee, and any other parties in interest were not required to
file a written response or opposition to the motion. 

The court’s decision is to sustain the Objection. 

     Creditor, Bank of America N.A., opposes confirmation of the Plan on the
basis that:

1.  Creditor is the holder of a claim secured by a security interest in real
property commonly known as 5316 48th Street, Sacramento, CA, which is the
Debtor’s principal residence.  The total amount due and owing under the
Promissory Note is $96,672.21 and the prepetition arrearage owed is
$1,103.32. 

2.  Debtor’s Plan does not propose to cure the prepetition arrears owed to
Creditor.

3.  Debtor’s Plan understates the monthly payment owed to Creditor.  The
Plan provides for monthly payments in the amount of $780.00 however the
current monthly mortgage payment amount is $821.53.
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4.  The Plan does not classify Creditor’s claim as a Class 1 claim.  Since
there are prepetition arrears, Creditor should be a Class 1 claimant. 

DISCUSSION

At the previous hearing, the court requested that the debtor file an 
opposition to the objection by October 21, 2016.  No opposition has been
filed.

     The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The
objection is sustained and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

     The Objection to the Chapter 13 Plan filed by the
Creditor, Bank of America, N.A., having been presented to
the court, and upon review of the pleadings, evidence,
arguments of counsel, and good cause appearing,

     IT IS ORDERED that Objection to confirmation the Plan
is sustained and the proposed Chapter 13 Plan is not
confirmed.

***
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15. 16-25754-C-13 JONATHAN LEON AND IVONE OBJECTION TO CONFIRMATION OF
DPC-1 HURTADO PLAN BY DAVID P. CUSICK

Thomas Gillis 10-5-16 [17]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and
offers opposition to the motion, the court will set a briefing schedule and
a final hearing unless there is no need to develop the record further.  If
no opposition is offered at the hearing, the court will take up the merits
of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition
presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on October
5, 2016. Fourteen days’ notice is required.  That requirement was met.

The Objection to the Plan was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized
by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee,
the U.S. Trustee, and any other parties in interest were not required to
file a written response or opposition to the motion. 

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis
that:

1.  Debtor recently lost his employment and the Trustee is unsure if the
Debtor will be able to make payments.

DEBTOR’S REPLY

Debtor replies that although he lost his job, he is actively seeking
employment.  If no employment is found, he will receive unemployment
benefits.  Additionally, if the Debtor is not working, the $575 in child
care payments will be eliminated. 

DISCUSSION

The current plan is not confirmable.  The debtor does not have the 
income listed on the current Schedule I.  Although debtor asserts that he is
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looking for a job, the plan cannot be confirmed upon such speculation.  If
the debtors believes that the same plan payments can be accomplished with
the addition of unemployment benefits and the subtraction of child care
payments, they should file amended schedules that reflect that.

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The
objection is sustained and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the
Chapter 13 Trustee having been presented to the court, and
upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT IS ORDERED that Objection to confirmation the Plan
is sustained and the proposed Chapter 13 Plan is not
confirmed.

****

November 1, 2016 at 2:00 p.m.  - Page  32



16. 16-24458-C-13 KATRINA CULVERSON MOTION TO CONFIRM PLAN
SDH-1 Scott Hughes 9-15-16 [29]
DEBTOR DISMISSED: 10/13/2016

****
Final  Ruling: No appearance at the November 1, 2016 hearing is required. 
------------------------------ 

The Debtor’s case being dismissed by court order on October 13, 2016 the Motion
to Confirm Plan is denied as moot, and the matter is removed from the calendar.

**** 
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17. 14-29461-C-13 SHERILYN LAUGHLIN MOTION TO VACATE DISMISSAL OF
AVN-3 Anh Nguyen CASE

9-13-16 [48]
DEBTOR DISMISSED: 09/09/2016

****
Tentative Ruling:  The Motion to Vacate Dismissal has been set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the
respondent and other parties in interest to file written opposition at least 14
days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii)
is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Office of the United States Trustee on
September 13, 2016.  28 days’ notice is required.  That requirement was met.

The Motion to Vacate Dismissal has been set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(1).  If it appears at the
hearing that disputed material factual issues remain to be resolved, a later
evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 
The court’s decision is to grant the Motion to Vacate Dismissal and
reinstate the case.

Debtor asks to vacate the dismissal of her chapter 13 case.  Her case
was dismissed due to delinquency under the plan.  The debtor has since become
current under the plan.  Additionally, Debtor was only $640.00 delinquent at
the time of dismissal on a plan that had been ongoing for 23 months.  The
chapter 13 Trustee does not oppose the motion.  As a result, the motion will be
granted and the dismissal will be vacated. 

Cause exists to vacate the dismissal of this case.  The motion is
granted and the case is reinstated.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

The Motion to Vacate Dismissal of the
Chapter 13 case filed by the Debtor having been
presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and
good cause appearing,
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IT IS ORDERED that the Motion to Vacate
Dismissal is granted.

****
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18. 15-22668-C-13 MONA ANES MOTION TO MODIFY PLAN
MET-1 Mary Ellen Terranella 9-25-16 [24]

****
Final Ruling: No appearance at the November 1, 2016 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors,
parties requesting special notice, and Office of the United States Trustee
on September 25, 2016.  35 days’ notice is required. That requirement was
met. 

The Motion to Confirm the Plan has been set for hearing on the
notice required by Local Bankruptcy Rule 3015-1(d)(2), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 3015(g).  The failure of the
respondent and other parties in interest to file written opposition at
least 14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995). 
Further, because the court will not materially alter the relief requested
by the moving party, an actual hearing is unnecessary. See Law Offices of
David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir.
2006).  Therefore, the defaults of the respondent and other parties in
interest are entered.  Upon review of the record there are no disputed
material factual issues and the matter will be resolved without oral
argument.  The court will issue its ruling from the parties’ pleadings.

 The Motion to Confirm the Modified Plan is granted.

11 U.S.C. § 1329 permits a debtor to modify a plan after
confirmation. Debtors have filed evidence in support of confirmation. No
opposition to the Motion was filed by the Chapter 13 Trustee or creditors.
The Trustee filed a nonopposition to the motion. The Modified Plan complies
with 11 U.S.C. §§ 1322, 1325(a), and 1329, and is confirmed. 

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated
in the Civil Minutes for the hearing.

The Motion to Confirm the Chapter 13
Plan filed by the Debtors having been presented to
the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that the Motion is
granted, Debtors’ Chapter 13 Plan filed on
September 25, 2016 is confirmed, and counsel for
the Debtors shall prepare an appropriate order
confirming the Chapter 13 Plan, transmit the
proposed order to the Chapter 13 Trustee for
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approval as to form, and if so approved, the
Chapter 13 Trustee will submit the proposed order
to the court.

****
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19. 16-22177-C-13 SHYLA CAMPBELL AMENDED MOTION TO CONFIRM PLAN
JSO-1 Jeffrey Ogilvie 9-22-16 [51]

****

Final Ruling: No appearance at the November 1, 2016 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors,
parties requesting special notice, and Office of the United States Trustee
on September 22, 2016. Forty-two days’ notice is required. That requirement
was met. 

The Motion to Confirm the Plan has been set for hearing on the
notice required by Local Bankruptcy Rule 3015-1(d)(1), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the respondent
and other parties in interest to file written opposition at least 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii)
is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the
court will not materially alter the relief requested by the moving party, an
actual hearing is unnecessary. See Law Offices of David A. Boone v.
Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore,
the defaults of the respondent and other parties in interest are entered. 
Upon review of the record there are no disputed material factual issues and
the matter will be resolved without oral argument.  The court will issue its
ruling from the parties’ pleadings.

 The Motion to Confirm the Amended Plan is granted.

The court will approve a plan that complies with 11 U.S.C. §§ 1322
and 1325(a). Debtors have filed evidence in support of confirmation. No
opposition to the Motion was filed by the Chapter 13 Trustee or creditors. 
The Plan complies with 11 U.S.C. §§ 1322 and 1325(a) and is confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

The Motion to Confirm the Chapter 13
Plan filed by the Debtor having been presented
to the court, and upon review of the
pleadings, evidence, arguments of counsel, and
good cause appearing,

IT IS ORDERED that the Motion is
granted, Debtor’s Chapter 13 Plan filed on
July 27, 2016 is confirmed, and counsel for
the Debtor shall prepare an appropriate order
confirming the Chapter 13 Plan, transmit the
proposed order to the Chapter 13 Trustee for
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approval as to form, and if so approved, the
Chapter 13 Trustee will submit the proposed
order to the court.

**** 
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20. 16-23877-C-13 PAUL EAGLE CONTINUED OBJECTION TO
DPC-1 D. Randall Ensminger CONFIRMATION OF PLAN BY DAVID

P. CUSICK
8-4-16 [14]

****
Tentative Ruling: The Objection to Plan was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and offers
opposition to the motion, the court will set a briefing schedule and a final
hearing unless there is no need to develop the record further.  If no
opposition is offered at the hearing, the court will take up the merits of the
motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition presented,
the court will consider the opposition and whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on August 4,
2016. Fourteen days’ notice is required. That requirement was met. 

     The Objection to the Plan was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized by
Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee, the
U.S. Trustee, and any other parties in interest were not required to file a
written response or opposition to the motion. 

The court’s decision is to sustain the Objection to Confirmation.

     Chapter 13 Trustee opposes confirmation of the Plan on the basis that:

1. Debtor did not appear at the first meeting of creditors on July 28,
2016. Trustee does not have sufficient information to determine if the
plan is suitable for confirmation under 11 U.S.C. § 1325.

2. Debtor is $930 delinquent in plan payments to the Trustee to date and
the next scheduled payment of $930 is due August 25, 2016. The case
was filed on June 15, 2016, and Debtor has paid $0 into the plan to
date. The plan cannot be confirmed under 11 U.S.C. § 1325(a)(2).

 
3. The total fees charged and paid in this case are not clear. Debtor’s

plan section 2.06 states $3,500 in attorney fees were paid and an
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additional $1,000 shall be paid through the plan. The Disclosure of
Attorney Compensation, Statement Pursuant to Rule 2016(b) indicates
$3,500 in attorney fees have been charged in the case and $2,500 was
paid prior to filing and $1,000 balance is due. The Rights and
Responsibilities states $3,500 in fees were charged and $2,500 by
Debtor. The Statement of Financial Affair states the debtor paid
$2,500. Schedule I does not reflect any business income, only $4,000
is allowed in a non-business case. 

     Trustee asks the court to continue this objection to after September 1,
2016, the continued date of the first meeting of creditors, to September 13,
2016. If Debtor fails to resolve Trustee’s objection, the Trustee prays the
court deny confirmation of debtor’s plan. 

DEBTOR’S RESPONSE

     Debtor replies to Trustee’s objections, asserting the following: 

1. While the address is correct, debtor never received notice of the
first meeting date. Debtor has every intention of appearing at the
continued meeting set for September 1, 2016.

 
2. Debtor acknowledges that the first plan payment was not made July 25,

2016. Two monthly payments will be remitted before the date of the
hearing on the objection. 

3. Debtor acknowledged disparity in the information as to the attorney’s
fees, and suggests the matter be clarified in the order confirming
plan that the gross amount of fees allowed in this case is $4,000. 

Trustee’s Amended Objection

     Section 2.08 lists two mortgages to Bank of America, and Class 1 table
lists the monthly contract installment amount for the second mortgage as
“0.00.”  

      Section 6 of the plan attaches additional provisions to treat the first
mortgage, but does indicate treatment for the second. 

      There is a footnote in the plan indicating 8 pages, though page 8 is not
attached.

DISCUSSION

     The court will not approve the plan until the Trustee’s concern regarding
the second mortgage with Bank of America is resolved. Debtor needs to show how
much of loan repayment goes to DOT 1 and how much goes to DOT 2 in order for
Trustee to make payments.  At the previous hearing, the court requested that
the debtor file a proof of claim on behalf of the creditor and showing the
mortgage payment due to both the first deed of trust holder and the second.  A
new proof of claim has been filed, however it appears that proof of claim
merely is a directive to pay the Bank of America claim to Ditech Financial LLC.
The concerns of the court have not been addressed.

      The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a). The
objection is sustained and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form
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holding that:     

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

     The Objection to the Chapter 13 Plan filed by the Chapter
13 Trustee having been presented to the court, and upon review
of the pleadings, evidence, arguments of counsel, and good
cause appearing,

     IT IS ORDERED that Objection to confirmation the Plan is
sustained and the proposed Chapter 13 Plan is not confirmed.

****   
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21. 16-22681-C-13 KRISTINE SCHARER MOTION TO EMPLOY SELWYN D.
SDW-1 Harry Roth WHITEHEAD AS SPECIAL COUNSEL

Also #22 9-26-16 [69]

****
Final Ruling: No appearance at the November 1, 2016 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on parties requesting special notice, and
Office of the United States Trustee on September 26, 2016. 28 days’ notice
is required.  That requirement is met.

     The Motion to Employ has been set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(1).  The failure of the respondent and other
parties in interest to file written opposition at least 14 days prior to the
hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
to be the equivalent of a statement of nonopposition.  Cf. Ghazali v. Moran,
46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing
is unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re
Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the
non-responding parties and other parties in interest are entered.  Upon
review of the record there are no disputed material factual issues and the
matter will be resolved without oral argument.  The court will issue its
ruling from the parties’ pleadings.

The Motion to Employ is granted.

Debtor seeks to employ Counsel, Selwyn D. Whitehead, Esq.  as special counsel,
pursuant to Local Bankruptcy Rule 9014-1(f)(1) and Bankruptcy Code Sections 328(a)
and 330.  Debtor seeks the employment of Counsel to assist the Debtor with the
adversary proceedings against Wells Fargo.

The Debtor argues that Counsel’s appointment and retention is necessary to
negotiate settlement of the adversary, or, in the alternative, to pursue the action
to its conclusion.

Pursuant to § 327(a) a trustee or debtor in possession is authorized, with
court approval, to engage the services of professionals, including attorneys, to
represent or assist the trustee in carrying out the trustee’s duties under Title 11. 
To be so employed by the trustee or debtor in possession, the professional must not
hold or represent an interest adverse to the estate and be a disinterested person.

Section 328(a) authorizes, with court approval, a trustee or debtor in
possession to engage the professional on reasonable terms and conditions, including
a retainer, hourly fee, fixed or percentage fee, or contingent fee basis.
Notwithstanding such approved terms and conditions, the court may allow compensation
different from that under the agreement after the conclusion of the representation,
if such terms and conditions prove to have been improvident in light of developments
not capable of being anticipated at the time of fixing of such terms and conditions.
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Taking into account all of the relevant factors in connection with the
employment and compensation of Counsel, considering the declaration demonstrating
that Counsel does not hold an adverse interest to the Estate and is a disinterested
person, the nature and scope of the services to be provided, the court grants the
motion to employ Selwyn Whitehead counsel for the Debtor on the terms and conditions
set forth in the Exhibit B, Dckt.  73.  The approval of the contingency fee is
subject to the provisions of 11 U.S.C. § 328 and review of the fee at the time of
final allowance of fees for the professional.

The court shall issue a minute order substantially in the following form  holding
that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes
for the hearing.

The Motion to Employ filed by the Debtor having been
presented to the court, and upon review of the pleadings, evidence,
arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion to Employ is granted and the
Debtor is authorized to employ Selwyn Whitehead as counsel for the Debtor
on the terms and conditions as set forth in the Contingency Fee
Employment Agreement filed as  Exhibit B, Dckt.  73. 

IT IS FURTHER ORDERED that no compensation is permitted
except upon court order following an application pursuant to 11 U.S.C. §
330 and subject to the provisions of 11 U.S.C. § 328.

IT IS FURTHER ORDERED that no hourly rate or other term
referred to in the application papers is approved unless unambiguously so
stated in this order or in a subsequent order of this court. 

IT IS FURTHER ORDERED that except as otherwise ordered by
the Court, all funds received by counsel in connection with this matter,
regardless of whether they are denominated a retainer or are said to be
nonrefundable, are deemed to be an advance payment of fees and to be
property of the estate.

IT IS FURTHER ORDERED that funds that are deemed to
constitute an advance payment of fees shall be maintained in a trust
account maintained in an authorized depository, which account may be
either a separate interest-bearing account or a trust account containing
commingled funds. Withdrawals are permitted only after approval of an
application for compensation and after the court issues an order
authorizing disbursement of a specific amount.

**** 
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22. 16-22681-C-13 KRISTINE SCHARER MOTION TO COMPROMISE
SDW-2 Harry Roth CONTROVERSY/APPROVE SETTLEMENT

AGREEMENT WITH WELLS FARGO
BANK, N.A. AND/OR MOTION FOR
RELEASE OF CLAIMS
9-26-16 [75]

Tentative Ruling:  The Motion to Approve Compromise has been set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the
respondent and other parties in interest to file written opposition at least 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where
the parties shall address the issues identified in this tentative ruling and such
other issues as are necessary and appropriate to the court’s resolution of the
matter.  

     Below is the court's tentative ruling.  
----------------------------------- 

Local Rule 9014-1(f)(1) Motion - Hearing Required.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting
pleadings were served on Chapter 13 Trustee, parties requesting special notice, and
Office of the United States Trustee on September 26, 2016. 28 days’ notice is
required.  That requirement is met.

The Motion For Approval of Compromise has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the respondent and
other parties in interest to file written opposition at least 14 days prior to the
hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be
the equivalent of a statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52,
53 (9th Cir. 1995).  The defaults of the non-responding parties in interest are
entered. 

The Motion For Approval of Compromise is granted.

Kristine Scharer, the Chapter 13 Debtor, (“Movant”) requests that the court
approve a compromise and settle competing claims and defenses with Wells Fargo Bank
(“Settlor”). The claims and disputes to be resolved by the proposed settlement are
certain loan servicing and real estate loan contract-related claims against Wells
Fargo in the Debtor’s then pending bankruptcy case.

     Movant and Settlor has resolved these claims and disputes, subject to approval
by the court on the following terms and conditions summarized by the court (the full
terms of the Settlement is set forth in the Settlement Agreement filed as Exhibit B
in support of the Motion, Dckt.  78):

A.  Wells Fargo will pay the Debtor and her counsel $28,500.00. 

B.  Neither party admits to the allegations, claims, or defenses made by the
other party. 
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C.  Exchange of release of claims.

DISCUSSION

     Approval of a compromise is within the discretion of the court. U.S. v. Alaska
Nat’l Bank of the North (In re Walsh Construction), 669 F.2d 1325, 1328 (9th Cir.
1982).  When a motion to approve compromise is presented to the court, the court
must make its independent determination that the settlement is appropriate. 
Protective Committee for Independent Stockholders of TMT Trailer Ferry, Inc. v.
Anderson, 390 U.S. 414, 424-425 (1968). In evaluating the acceptability of a
compromise, the court evaluates four factors:

1. The probability of success in the litigation;

2. Any difficulties expected in collection;

3. The complexity of the litigation involved and the expense,
inconvenience and delay necessarily attending it; and

4. The paramount interest of the creditors and a proper deference
to their reasonable views.

In re A & C Props., 784 F.2d 1377, 1381 (9th Cir. 1986); In re Woodson, 839 F.2d
610, 620 (9th Cir. 1988).

Probability of Success
Both parties were unsure of probability of success but the settlement is

mutually amicable and resolves all issues.

Difficulties in Collection
This is not an issue.

Expense, Inconvenience and Delay of Continued Litigation

The litigation has been pending in Solano Superior Court since September 2015,
and for 1 year prior to that as an Adversary Proceeding.  The proposed settlement
resolves all disputes without the time and expense of additional trial and
litigation.

Paramount Interest of Creditors

The Court confirmed the Debtor’s 100% plan on August 17, 2016.  Therefore, the
receipt of this settlement money is not an asset of the Debtor’s estate. 

TRUSTEE’S RESPONSE

Debtor attempts to seek relief from the court in the form of a declaratory
judgment that the money collected in the settlement is not property of the estate. 
This relief is requested solely in the Memorandum of Points and Authorities, and
does not appear in the motion.  Furthermore, with respect to the fees requested,
this is may be contrary to the pending motion which provides for compensation “after
notice and a hearing pursuant to Section 330 of the Bankruptcy Code.”

     Upon weighing the factors outlined in A & C Props and Woodson, the court
determines that the compromise is in the best interest of the creditors and the
Estate.  The motion is granted with respect to the compromise, however relief is not
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granted with respect to a determination that the money received is not property of
the estate.  Additionally, fees and expenses will not be granted without an
accompanying motion and hearing. 

The court shall issue a minute order substantially in the following form  holding
that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes
for the hearing.

     The Motion to Approve Compromise filed by Kristine L. Scharer,
Chapter 13 Debtor, (“Movant”) having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel, and good
cause appearing,

     IT IS ORDERED that the Motion to Approve Compromise between Movant
and Wells Fargo Bank, N.A. (“Settlor”) is granted and the respective
rights and interests of the parties are settled on the Terms set forth in
the executed Settlement Agreement filed as Exhibit B in support of the
Motion(Docket Number 78).

     IT IS FURTHER ORDERED that the determination of whether the funds obtained
by the Debtor as a result of the settlement are property of the estate is not
properly before the court and is therefore not specifically addressed in this
order. 

     IT IS FURTHER ORDERED that the attorneys’ fees sought in the Memorandum of
Points and Authorities is not properly before the court as a motion with an
accompanying hearing scheduled and the court will deny the request for
attorneys’ fees without prejudice.

****
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23. 16-21283-C-13 CRAIG MAKISHIMA MOTION TO CONFIRM PLAN
CLH-3 Cindy Lee Hill 9-20-16 [31]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on
the notice required by Local Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the respondent
and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf. Ghazali
v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors, parties
requesting special notice, and Office of the United States Trustee on September
20, 2016.  Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice
required by Local Bankruptcy Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule
of Bankruptcy Procedure 2002(b). Opposition having been filed, the court will
address the merits of the motion at the hearing.  If it appears at the hearing
that disputed material factual issues remain to be resolved, a later
evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Plan.

The Chapter 13 Trustee objects to the motion to confirm plan on the
basis that:

1.  The Plan proposes that Wells Fargo’s secured claim for a 2009 Mercedes Benz
will be paid directly by Debtor’s spouse/inlaws.  However, the original plan
differed in this respect.  The Trustee has already disbursed $2,775.34 which
the instant Amended Plan no longer authorized, so the Trustee objects that
confirmation of the plan is not proposed in good faith.  Furthermore, Debtor’s
spouse does not show any separate income and no declaration has been filed by
relatives showing ability and intent to make these payments.  Finally, the
Wells Fargo debt will mature within the life of the plan, contrary to the
stated terms of the plan.

2.  The plan proposes to pay Ditech but additionally requested that the Trustee
file an interpleader action.  The plan proposes that the payments to Ditech be
held until determination of payments, but does not suggest what will happen in
the case of determination not occurring until outside the proposed length of
the plan. 

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a) and is not
confirmed.
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The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed by the
Debtor having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that Motion to Confirm the Plan is denied
without prejudice and the proposed Chapter 13 Plan is not
confirmed.

****
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24. 16-26385-C-13 KIMBERLY WELCH MOTION TO VALUE COLLATERAL OF
RWH-2 Ronald Holland NISSAN MOTOR ACCEPTANCE

9-30-16 [13]

****
Final Ruling: No appearance at the November 1, 2016 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, respondent creditor,
and Office of the United States Trustee on September 30, 2016.  Twenty-eight
days’ notice is required.  That requirement is met. 

     The Motion to Value has been set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(1).  The failure of the respondent and other
parties in interest to file written opposition at least 14 days prior to the
hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
to be the equivalent of a statement of nonopposition.  Cf. Ghazali v. Moran,
46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing
is unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re
Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the
non-responding parties and other parties in interest are entered.  Upon
review of the record there are no disputed material factual issues and the
matter will be resolved without oral argument.  The court will issue its
ruling from the parties’ pleadings. 

The Motion to Value secured claim of Nissan Motor Acceptance, “Creditor,”
is granted.

The motion is accompanied by the Debtor’s declaration.  The Debtor
is the owner of a 2013 Nissan Altima. The Debtor seeks to value the property
at a replacement value of $14,100.00 as of the petition filing date.  As the
owner, the Debtor’s opinion of value is evidence of the asset’s value. See
Fed. R. Evid. 701; see also Enewally v. Wash. Mut. Bank (In re Enewally),
368 F.3d 1165, 1173 (9th Cir. 2004).

The lien on the vehicle’s title secures a purchase-money loan
incurred in 2009, more than 910 days prior to the filing of the petition,
with a balance of approximately $16,994.00. Therefore, Nissan Motor
Acceptance’s claim secured by a lien on the asset’s title is under-
collateralized. The creditor’s secured claim is determined to be in the
amount of $14,100.00. See 11 U.S.C. § 506(a). The valuation motion pursuant
to Federal Rule of Bankruptcy Procedure 3012 and 11 U.S.C. § 506(a) is
granted.

The court shall issue a minute order substantially in the following form 
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

The Motion for Valuation of

November 1, 2016 at 2:00 p.m.  - Page  50

http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=16-26385
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=16-26385&rpt=SecDocket&docno=13


Collateral filed by Debtor(s) having been
presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and
good cause appearing,

IT IS ORDERED that the Motion
pursuant to 11 U.S.C. § 506(a) is granted and
the claim of Nissan Motor Acceptance secured
by a purchase money loan secured by the 2013
Nissan Altima is determined to be a secured
claim in the amount of $14,100.00, and the
balance of the claim is a general unsecured
claim to be paid through the confirmed
bankruptcy plan.

  
**** 
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25. 13-23191-C-13 ESHIARI BALAWAG AND MOTION TO SELL O.S.T.
MAC-6 ERLINDA MUTUC-BALAWAG 10-17-16 [90]

Marc Carpenter

****
Tentative Ruling:  The Motion to Sell Property was properly set for hearing
on the notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently,
the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties
in interest were not required to file a written response or opposition to
the motion.  If any of these potential respondents appear at the hearing and
offers opposition to the motion, the court will set a briefing schedule and
a final hearing unless there is no need to develop the record further.  If
no opposition is offered at the hearing, the court will take up the merits
of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition
presented, the court will consider whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 

Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor (pro se), Debtor’s Attorney,
Chapter 13 Trustee, creditors, and Office of the United States Trustee on
October 17, 2016. Twenty-one days’ notice is required.  (Fed. R. Bankr. P.
2002(a)(2), 21 day notice.) That requirement was not met. 

     The Motion to Sell Property was not properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  The Debtor,
Creditors, the Trustee, the U.S. Trustee, and any other parties in interest
were not required to file a written response or opposition to the motion. 

The Motion to Sell Property is granted.

 
The Bankruptcy Code permits the Debtor (“Movant”) to sell property

of the estate after a noticed hearing. 11 U.S.C. §§ 363 and 1303.  Here
Movant proposes to sell the “Property” described as follows:

A. 2829 Clarence Lane, Fairfield, CA  

The proposed purchaser of the Property is Billy Bradley and Vandora Bradley
and the terms of the sale are a purchase price of $399,000.00

The Motion seeks to sell Property free and clear of the liens of
Select Portfolio Servicing, Inc. (“Creditor”).  The Bankruptcy Code provides
for the sale of estate property free and clear of liens in the following
specified circumstances,

 
“(f) The trustee [debtor in possession or Chapter 13 debtor]
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may sell property under subsection (b) or (c) of this
section free and clear of any interest in such property of
an entity other than the estate, only if–

   (1) applicable nonbankruptcy law permits sale of such
property free and clear of such interest;

   (2) such entity consents;

   (3) such interest is a lien and the price at which such
property is to be sold is greater than the aggregate value
of all liens on such property;

   (4) such interest is in bona fide dispute; or

   (5) such entity could be compelled, in a legal or
equitable proceeding, to accept a money satisfaction of such
interest.”

11 U.S.C. § 363(f)(1).

For this Motion, the Movant has established that §  363(f)(1) has
been met.

Based on the evidence before the court, the court determines that
the proposed sale is in the best interest of the Estate. 

The court shall issue a minute order substantially in the following form 
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Motion to Sell Property filed by Debtors having
been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that the Debtors are authorized to sell
pursuant to 11 U.S.C. § 363(b) to Billy and Vandora Bradley
or nominee (“Buyer”), the Property commonly known as 2829
Clarence Lane, Fairfield, CA(“Property”), on the following
terms:

1. The Property shall be sold to Buyer for $399,000 on
the terms and conditions set forth in the Purchase
Agreement, Exhibit A, Dckt.  93, and as further
provided in this Order.

2. The sale proceeds shall first be applied to closing
costs, real estate commissions, prorated real
property taxes and assessments, liens, other
customary and contractual costs and expenses incurred
in order to effectuate the sale.

3. The Property is sold free and clear of the lien of
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Select Portfolio Servicing, Inc., creditor asserting
a secured claim, pursuant to 11 U.S.C. § 363(f), with
the lien of such creditor attaching to the proceeds. 

4. The Debtors are authorized to execute any and all
documents reasonably necessary to effectuate the
sale.

5. The Debtors are authorized to pay a real estate
broker's commission in an amount equal to six percent
(6%) of the actual purchase price upon consummation
of the sale. The six percent (6%) commission shall be
split and paid equally to PCH Realty and Caldwell
Banker.

****  

November 1, 2016 at 2:00 p.m.  - Page  54



26. 11-43994-C-13 RITA AGUILAR MOTION FOR COMPENSATION FOR
PGM-2 Peter Macaluso PETER G. MACALUSO, DEBTOR'S

ATTORNEY
9-29-16 [42]

****
Tentative Ruling:  The Motion for Compensation has been set for hearing on the
notice required by Local Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the respondent
and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf. Ghazali
v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors, parties
requesting special notice, and Office of the United States Trustee on September
29, 2016.  Forty-two days’ notice is required. That requirement was met. 

The Motion for Compensation has been set for hearing on the notice
required by Local Bankruptcy Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule
of Bankruptcy Procedure 2002(b). Opposition having been filed, the court will
address the merits of the motion at the hearing.  If it appears at the hearing
that disputed material factual issues remain to be resolved, a later
evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

The Motion for Allowance of Professional
Fees is granted in the amount of
$1,555.90.

                                   
     Peter Macaluso, the Attorney for Debtors, (“Applicant”) for Rita Aguilar
(“Client”), makes a motion for additional attorneys fees.  

     The period for which the fees are requested is for the period June 11,
2016 through August 2, 2016. Applicant requests fees in the amount of
$1,555.90.

STATUTORY BASIS FOR PROFESSIONAL FEES

     Pursuant to 11 U.S.C. § 330(a)(3),

In determining the amount of reasonable compensation to be
awarded to an examiner, trustee under chapter 11, or
professional person, the court shall consider the nature, the
extent, and the value of such services, taking into account
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all relevant factors, including–

      (A) the time spent on such services;

      (B) the rates charged for such services;

      (C) whether the services were necessary to the
administration of, or beneficial at the time at which the
service was rendered toward the completion of, a case under
this title;

      (D) whether the services were performed within a
reasonable amount of time commensurate with the complexity,
importance, and nature of the problem, issue, or task
addressed;

      (E) with respect to a professional person, whether the
person is board certified or otherwise has demonstrated skill
and experience in the bankruptcy field; and

      (F) whether the compensation is reasonable based on the
customary compensation charged by comparably skilled
practitioners in cases other than cases under this title.

     
Further, the court shall not allow compensation for,

(I) unnecessary duplication of services; or
(ii) services that were not--

(I) reasonably likely to benefit the debtor's
estate; 
(II) necessary to the administration of the case.

11 U.S.C. § 330(a)(4)(A).  The court may award interim fees for professionals
pursuant to 11 U.S.C. § 331, which award is subject to final review and
allowance pursuant to 11 U.S.C. § 330. 

Benefit to the Estate
     
     Even if the court finds that the services billed by an attorney are
"actual," meaning that the fee application reflects time entries properly
charged for services, the attorney must still demonstrate that the work
performed was necessary and reasonable. Unsecured Creditors' Committee v. Puget
Sound Plywood, Inc. (In re Puget Sound Plywood), 924 F.2d 955, 958 (9th Cir.
1991). An attorney must exercise good billing judgment with regard to the
services provided as the court's authorization to employ an attorney to work in
a bankruptcy case does not give that attorney "free reign [sic] to run up a
[professional fees and expenses] without considering the maximum probable [as
opposed to possible] recovery." Id. at 958.  According the Court of Appeals for
the Ninth Circuit, prior to working on a legal matter, the attorney, or other
professional as appropriate, is obligated to consider:

(a) Is the burden of the probable cost of legal services
disproportionately large in relation to the size of the estate
and maximum probable recovery?

(b) To what extent will the estate suffer if the services are
not rendered?
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(c) To what extent may the estate benefit if the services are
rendered and what is the likelihood of the disputed issues
being resolved successfully?

Id. at 959.

In this District the Local Rules provide consumer counsel in Chapter 13 cases
with an election for the allowance of fees in connection with the services
required in obtaining confirmation of a plan and the services related thereto
through the debtor obtaining a discharge.  Local Bankruptcy Rule 2016-1
provides, in pertinent part,

“(a) Compensation. Compensation paid to attorneys for the
representation of chapter 13 debtors shall be determined
according to Subpart (c) of this Local Bankruptcy Rule, unless
a party-in-interest objects or the attorney opts out of
Subpart (c). The failure of an attorney to file an executed
copy of Form EDC 3-096, Rights and Responsibilities of Chapter
13 Debtors and Their Attorneys, shall signify that the
attorney has opted out of Subpart (c). When there is an
objection or when an attorney opts out, compensation shall be
determined in accordance with 11 U.S.C. §§ 329 and 330, Fed.
R. Bankr. P. 2002, 2016, and 2017, and any other applicable
authority.”
...
(c) Fixed Fees Approved in Connection with Plan Confirmation.
The Court will, as part of the chapter 13 plan confirmation
process, approve fees of attorneys representing chapter 13
debtors provided they comply with the requirements to this
Subpart.

(1) The maximum fee that may be charged is $4,000.00 in
nonbusiness cases, and $6,000.00 in business cases.

(2) The attorney for the chapter 13 debtor must file an
executed copy of Form EDC 3-096, Rights and Responsibilities
of Chapter 13 Debtors and Their Attorneys.

(3) If the fee under this Subpart is not sufficient to fully
and fairly compensate counsel for the legal services rendered
in the case, the attorney may apply for additional fees.  The
fee permitted under this Subpart, however, is not a retainer
that, once exhausted, automatically justifies a motion for
additional fees. Generally, this fee will fairly compensate
the debtor’s attorney for all preconfirmation services and
most postconfirmation services, such as reviewing the notice
of filed claims, objecting to untimely claims, and modifying
the plan to conform it to the claims filed. Only in instances
where substantial and unanticipated post-confirmation work is
necessary should counsel request additional compensation. Form
EDC 3-095, Application and Declaration RE: Additional Fees and
Expenses in Chapter 13 Cases, may be used when seeking
additional fees. The necessity for a hearing on the
application shall be governed by Fed. R. Bankr. P.
2002(a)(6).”

     The Order Confirming the Chapter 13 Plan expressly provides that Applicant
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is allowed $4,000.00 in attorneys fees, the maximum set fee amount under Local
Bankruptcy Rule 2016-1 at the time of confirmation.  Applicant prepared the
order confirming the Plan.   

     If Applicant believes that there has been substantial and unanticipated
legal services which have been provided, then such additional fees may be
requested as provided in Local Bankruptcy Rule 2016-1(c)(3).  He may file a fee
application and the court will consider the fees to be awarded pursuant to 11
U.S.C. §§ 329, 330, and 331.  In the Ninth Circuit, the customary method for
determining the reasonableness of a professional’s fees is the “lodestar”
calculation. Morales v. City of San Rafael, 96 F.3d 359, 363 (9th Cir. 1996),
amended, 108 F.3d 981 (9th Cir. 1997). “The ‘lodestar’ is calculated by
multiplying the number of hours the prevailing party reasonably expended on the
litigation by a reasonable hourly rate.” Morales, 96 F.3d at 363 (citation
omitted). “This calculation provides an objective basis on which to make an
initial estimate of the value of a lawyer’s services.” Hensley v. Eckerhart,
461 U.S. 424, 433 (1983). A compensation award based on the loadstar is a
presumptively reasonable fee. In re Manoa Fin. Co., 853 F.2d 687, 691 (9th Cir.
1988).

     In rare or exceptional instances, if the court determines that the
lodestar figure is unreasonably low or high, it may adjust the figure upward or
downward based on certain factors. Miller v. Los Angeles County Bd. of Educ.,
827 F.2d 617, 620 n.4 (9th Cir. 1987). Therefore, the court has considerable
discretion in determining the reasonableness of professional’s fees. Gates v.
Duekmejian, 987 F.2d 1392, 1398 (9th Cir. 1992). It is appropriate for the
court to have this discretion “in view of the [court’s] superior understanding
of the litigation and the desirability of avoiding frequent appellate review of
what essentially are factual matters.” Hensley, 461 U.S. at 437.
      

FEES AND COSTS & EXPENSES REQUESTED

Fees and Costs

     Applicant seeks compensation for unanticipated work performed in
connection with two Motions to Dismiss and two Motions to Modify.  Applicant
provides a task billing analysis and supporting evidence for the services
provided at the hourly rate of $300.00/hour for work done by an attorney.   

     Total Hours: 5.35 hours.           
     
     Applicant is allowed, and the Chapter 13 Trustee is authorized to pay, the
following amounts as compensation to this professional in this case:

     Fees        $1,555.90
     

     The Chapter 13 Trustee filed an opposition.  The Debtor filed a reply
taking into account the Trustee’s opposition and agreed to reduce fees to
$1,555.90.

     A review of the application shows that the services provided by Applicant
related to the estate enforcing rights and obtaining benefits.   The court
finds the services were beneficial to the Client and bankruptcy estate and
reasonable.      
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The court shall issue an order substantially in the following form  holding
that:                              

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

     The Motion for Allowance of Fees and Expenses filed by
Peter Macaluso (“Applicant”), Attorney for the Chapter 13
Debtor having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause
appearing, Chad Johnson is allowed the fees in the amount of
$1,555.90 as a professional of the Estate.

               
****
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27. 16-25247-C-13 JOSEPH HIMMEL CONTINUED OBJECTION TO
DPC-1 CONFIRMATION OF PLAN BY DAVID

P. CUSICK
9-29-16 [12]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and
offers opposition to the motion, the court will set a briefing schedule and
a final hearing unless there is no need to develop the record further.  If
no opposition is offered at the hearing, the court will take up the merits
of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition
presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on
September 28, 2016. Fourteen days’ notice is required.  That requirement is
met.

The Objection to the Plan was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized
by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee,
the U.S. Trustee, and any other parties in interest were not required to
file a written response or opposition to the motion. 

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis
that:

A.  At the Meeting of Creditors held on September 22, 2016, debtor
admitted he has interest in a pending class action lawsuit, Williams vs. 
NorCal Beverage Co.  This claim is not reported on debtor’s schedules nor on
the Statement of Financial Affairs.  Trustee requests that the plan be
amended to include any non-exempt portion of any award or settlement to be
paid into the plan.

B.  Trustee does not believe the debtor can make the payments. 
Debtor shows 16% of his income coming from his mother, but no declaration is
included with the plan from any family member.  Trustee is also unable to
determine whether debtor’s income is gross or net and whether the debtor has
any business expenses.  The debtor has not listed any wage income for year
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to date.  Trustee requests that the debtor amends his Schedules I and J.

C.  Debtor’s plan fails to select how attorney fees are to be paid. 
If the debtor seeks fees other than a flat fee, the Trustee objects.

October 25, 2016 Hearing

Debtor indicated that he had fixed some of the deficiencies in the
plan, and requested time to comply with the remainder of the requirements.  

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The
objection is sustained and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the
Chapter 13 Trustee having been presented to the court, and
upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT IS ORDERED that Objection to confirmation of the
Plan is sustained and the proposed Chapter 13 Plan is not
confirmed.

****

November 1, 2016 at 2:00 p.m.  - Page  61



28. 16-26611-C-13 MANOPHONE PHOMVONGSA MOTION TO VACATE DISMISSAL OF
TAG-1 Aubrey Jacobsen CASE O.S.T.

10-26-16 [20]
DEBTOR DISMISSED: 10/21/2016

****
Tentative Ruling:  The Motion to Reconsider was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and offers
opposition to the motion, the court will set a briefing schedule and a final
hearing unless there is no need to develop the record further.  If no
opposition is offered at the hearing, the court will take up the merits of the
motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition presented,
the court will consider the opposition and whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on October 26,
2016. Fourteen days’ notice is required. That requirement was met.

The Motion to Reconsider was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized by
Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee, the
U.S. Trustee, and any other parties in interest were not required to file a
written response or opposition to the motion.

 The court’s decision is to grant the Motion to Vacate.

      Debtor moves the court to grant the Motion to Vacate the dismissal of
Debtor’s chapter 13 case.

Legal Standard

Rule 60(b)

Federal Rule of Civil Procedure Rule 60(b), as made applicable
by Bankruptcy Rule 9024, governs the reconsideration of a judgment or order. 
Grounds for relief from a final judgment, order, or other proceeding are
limited to:

(1) mistake, inadvertence, surprise, or excusable neglect;

(2) newly discovered evidence that, with reasonable diligence,

November 1, 2016 at 2:00 p.m.  - Page  62

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=16-26611
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=16-26611&rpt=SecDocket&docno=20


could not have been discovered in time to move for a new trial
under Rule 59(b);

(3) fraud (whether previously called intrinsic or extrinsic),
misrepresentation, or misconduct by an opposing party;

(4)  the judgment is void;

(5)  the judgment has been satisfied, released, or discharged;
it is based on an earlier judgment that has been reversed or
vacated; or applying it prospectively is no longer equitable; or

(6)  any other reason that justifies relief.

Red. R. Civ. P. 60(b).  A Rule 60(b) motion may not be used as a substitute for
a timely appeal. Latham v. Wells Fargo Bank, N.A., 987 F.2d 1199 (5th Cir. La.
1993).   The court uses equitable principals when applying Rule 60(b). See 11
CHARLES ALAN WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE §2857 (3rd ed. 1998).  The so-
called catch-all provision, Fed. R. Civ. P. 60(b)(6), is “a grand reservoir of
equitable power to do justice in a particular case.” Compton v. Alton S.S. Co.,
608 F.2d 96, 106 (4th Cir. 1979) (citations omitted).  While the other
enumerated provisions of Rule 60(b) and Rule 60(b)(6) are mutually exclusive,
Liljeberg v. Health Servs. Corp., 486 U.S. 847, 863 (1988), relief under Rule
60(b)(6) may be granted in extraordinary circumstances, id. at 863 n.11.

Additionally, when reviewing a motion under Civil Rule 60(b),
courts consider three factors: “(1) whether the plaintiff will be prejudiced,
(2) whether the defendant has a meritorious defense, and (3) whether culpable
conduct of the defendant led to the default” Falk, 739 F.2d at 463.

Discussion

     Debtor intended to convert her case to a Chapter 7, however, when filing
amended and completed schedules, Debtor inadvertently forgot to file the
conversion motion.  As this is a clerical error, and there does not appear to
be prejudice to creditors, the court will grant the motion and vacate the
dismissal of the Chapter 13 case in order to allow Debtor to convert to Chapter
7.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

The Motion to Vacate filed by the Debtor having
been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that the Motion to Vacate is
granted.

****
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29. 16-26367-C-13 HEATHER BATES MOTION TO VACATE DISMISSAL OF
TAG-2 Aubrey Jacobsen CASE O.S.T.

10-26-16 [26]
DEBTOR DISMISSED: 10/24/2016

****
Tentative Ruling:  The Motion to Reconsider was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and offers
opposition to the motion, the court will set a briefing schedule and a final
hearing unless there is no need to develop the record further.  If no
opposition is offered at the hearing, the court will take up the merits of the
motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition presented,
the court will consider the opposition and whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on October 26,
2016. Fourteen days’ notice is required. That requirement was met.

The Motion to Reconsider was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized by
Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee, the
U.S. Trustee, and any other parties in interest were not required to file a
written response or opposition to the motion.

 The court’s decision is to grant the Motion to Vacate.

      Debtor moves the court to grant the Motion to Vacate the dismissal of
Debtor’s chapter 13 case.

Legal Standard

Rule 60(b)

Federal Rule of Civil Procedure Rule 60(b), as made applicable
by Bankruptcy Rule 9024, governs the reconsideration of a judgment or order. 
Grounds for relief from a final judgment, order, or other proceeding are
limited to:

(1) mistake, inadvertence, surprise, or excusable neglect;
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(2) newly discovered evidence that, with reasonable diligence,
could not have been discovered in time to move for a new trial
under Rule 59(b);

(3) fraud (whether previously called intrinsic or extrinsic),
misrepresentation, or misconduct by an opposing party;

(4)  the judgment is void;

(5)  the judgment has been satisfied, released, or discharged;
it is based on an earlier judgment that has been reversed or
vacated; or applying it prospectively is no longer equitable; or

(6)  any other reason that justifies relief.

Red. R. Civ. P. 60(b).  A Rule 60(b) motion may not be used as a substitute for
a timely appeal. Latham v. Wells Fargo Bank, N.A., 987 F.2d 1199 (5th Cir. La.
1993).   The court uses equitable principals when applying Rule 60(b). See 11
CHARLES ALAN WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE §2857 (3rd ed. 1998).  The so-
called catch-all provision, Fed. R. Civ. P. 60(b)(6), is “a grand reservoir of
equitable power to do justice in a particular case.” Compton v. Alton S.S. Co.,
608 F.2d 96, 106 (4th Cir. 1979) (citations omitted).  While the other
enumerated provisions of Rule 60(b) and Rule 60(b)(6) are mutually exclusive,
Liljeberg v. Health Servs. Corp., 486 U.S. 847, 863 (1988), relief under Rule
60(b)(6) may be granted in extraordinary circumstances, id. at 863 n.11.

Additionally, when reviewing a motion under Civil Rule 60(b),
courts consider three factors: “(1) whether the plaintiff will be prejudiced,
(2) whether the defendant has a meritorious defense, and (3) whether culpable
conduct of the defendant led to the default” Falk, 739 F.2d at 463.

Discussion

     Debtor’s Chapter 13 case was dismissed for failure to file documents by
the deadline of October 21, 2016.  Debtor had attempted to file a plan and
schedules, however, due to Counsel’s unanticipated illness and out-of-town
commitments, was unable to file in time.  Debtor additionally represents to the
court that the period of downtime of the court’s e-filing system (from 3:00
p.m. Friday October 21 through 5:00 p.m. Sunday October 23) negatively affected
the ability of the debtor to file the needed documents.  Debtor represents that
as of the filing of this motion, Debtor has completed and is prepared to file
the complete balance of schedules and Chapter 13 plan. 

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

The Motion to Reconsider filed by the Debtor
having been presented to the court, and upon
review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT IS ORDERED that the Motion to Vacate is
granted.

****
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